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MORATORY LEGISLATION BY CONGRESS 

An Act recently passed by Congress and signed by the President 
on March 8th, known as the Soldiers' and Sailors' Civil Relief Act, is 
of great and immediate interest to the profession. Its aim is to pro- 
tect persons in military service from certain hardships which may 
result from their absence and their inability to look after their business 
interests at home. 

The Act contains six Articles. Article i (entitled "General Provi- 
sions") defines who are "persons in military service," and certain other 
terms of the Act and provides that the Act is applicable "to the United 
States, the several states and territories, the District of Columbia, and 
all territory subject to the jurisdiction of the United States, and to 
proceedings commenced in any court therein." It provides further that 
certain relief granted under the Act may be given also with respect to 
sureties, guarantors, indorsers, and other persons liable upon the con- 
tract or liability in question. 

[802] 
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The principal provisions of Article 2 (entitled "General Relief") are 
the following: 

1. Before a judgment by default is entered in any court the plaintiff 
shall file an affidavit stating that the defendant is not in military 
service. In the absence of such an affidavit no judgment is to be 
entered without first securing an order of court directing such entry; 
and no such order shall be made if the defendant is in military service 
until after the court shall have appointed an attorney to represent him. 
Unless it appears that the defendant is not in military service the court 
may require as a condition before judgment is entered that the plaintiff 
file a bond to indemnify the defendant, if in military service, against 
any loss or damage that he may suffer by reason of any judgment, 
should the judgment be thereafter set aside. It will be seen that the 
provisions of this Article affect all judgments by default in any court 
whether the defendant is in military service or not. 

2. Judgments rendered against any person in military service dur- 
ing the period of such service or within thirty days thereafter may be 
opened not later than ninety days after the termination of such service 
if it appear that the defendant was prejudiced by reason of his military 
service in making his defense to such action or proceeding. 

3. Any action or proceeding commenced in any court by or against 
a person in military service during the period of such service or within 
sixty days thereafter shall be stayed on application of such person or 
some person on his behalf, or may be stayed in the discretion of the 
court on its own motion, unless the ability of the plaintiff to prosecute 
the action or of the defendant to conduct his defense is not materially 
affected by reason of his military service. 

4. In an action or proceeding commenced in any court against a 
person in military service, before or during the period of such service, 
or within sixty days thereafter, the execution of any judgment or order 
entered against such person may be stayed and any attachment or 
garnishment of property, money, or debts in the hands of another may 
be vacated or stayed, unless the ability of the defendant tb comply 
with the judgment or order is not materially affected by reason of his 
military service. 

5. The period of military service is not to be included in computing 
any period limited by any law for the bringing of any action by or 
against any person in military service or by or against his heirs, execu- 
tors, administrators or assigns, whether such cause of action shall have 
accrued prior to or during the period of such service. 

Article 3 of the Act deals with "Rents, Installment Contracts, 
Mortgages." 

1. It forbids eviction or distress in respect of any premises the 
rental of which does not exceed $50 per month, and which are occupied 
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chiefly for dwelling purposes by the wife, children or other dependents 
of a person in military service, except upon leave of court. The court 
may stay proceedings for not longer than three months, and shall do so 
on application, unless the ability of the tenant to pay the agreed rent 
is not materially affected by reason of such military service, or it may 
make such other order as may seem just. The Secretary of War or 
the Secretary of the Navy is empowered to order an allotment of the 
pay of a person in military service, in reasonable proportion, to dis- 
charge the rent. 

2. Parties to whom a deposit or an installment of the purchase 
price has been paid under a contract contemplating the purchase of real 
or personal property by persons who after such date of payment have 
entered military service, are prohibited from rescinding or terminating 
the contract or resuming possession of the property for non-payment of 
any installment falling due during the period of such service, except by 
action in a court of competent jurisdiction. Upon the hearing of such 
an action the court may order the re-payment of prior installments or 
deposits or any part thereof as a condition of terminating the contract 
and resuming possession of the property, or in its discretion may, on 
its own motion, and shall, on application to it by such person in mili- 
tary service or some person on his behalf, order a stay of proceedings, 
unless in the opinion of the court the ability of the defendant to comply 
with the terms of the contract is not materially affected by reason 
of such service; or it may make such other disposition of the case 
as may be equitable to conserve the interests of all parties. 

3. With respect to obligations originating prior to the date of the 
approval of the Act which are secured by mortgage, trust deed, or 
other security in the nature of a mortgage upon real or personal 
property owned by a person in military service, it is provided that in 
any proceeding commenced in any court during the period of military 
service to enforce such obligation, arising out of non-payment of any 
sum due thereunder or out of any other breach of the terms thereof, 
occurring prior to or during the period of such service, the court, 
after hearing, in its discretion may on its own motion, and shall, on 
application to it by such person in military service or some person on 
his behalf, unless in the opinion of the court the ability of the 
defendant to comply with the terms of the obligation is not materially 
affected by reason of his military service, (a) stay the proceedings or 
(b) make such other disposition of the case as may be equitable to 
conserve the interests of all parties. No sale under a power of sale 
or under a judgment entered upon warrant of attorney to confess 
judgment contained in any such obligation shall be valid if made dur- 
ing the period of military service or within three months thereafter, 
unless upon an order of sale previously granted by the court and a 
return thereto made and approved by the court. 
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The provisions of Article 4 (entitled "Insurance") aim to protect 
persons in the military service who shall apply for the benefits of this 
Act against the lapsing of any policy or policies of insurance which 
they may carry not exceeding in each case a face value of $5000. 

The provisions of Article 5 (entitled "Taxes and Public Lands") 
aim to protect the rights which persons in military service may have 
in any public lands and to protect such persons against the con- 
sequences resulting from the non-payment of taxes or assessments 
falling due during the period of military service in respect of real 
property owned and occupied for dwelling or business purposes by a 
person in military service or his dependents. 

Article 6 (entitled "Administrative Remedies") lays down, as the 
title indicates, various administrative remedies. 

The outbreak of the war gave such a shock to the financial systems 
of the various belligerent countries in Europe that they found it 
necessary to declare immediately moratoriums extending for specified 
times the period within which payments might be made. Such a 
moratorium was put into effect in England by proclamation on August 
2, 1914, and was confirmed by what is known as the Postponement of 
Payments Act, which was passed by Parliament on the following day. 
The Act conferred authority on the King to postpone the payment of 
all contract obligations and provided that it was to remain in force 
for a period of six months. No such legislation was required in this 
country after its entry into the war because our financial system had 
already adapted itself to the new conditions created by the war. 

Special legislation was required, however, to meet the needs of those 
entering the military service. Laws aiming to protect their interests 
were passed in Europe promptly after the outbreak of the war. In 
Germany such a law was passed on August 4, 1914; in France, on 
August 5, 1914; and in England, on August 31, 1914. The English 
Act, which is known as the Courts Emergency Powers Act, was 
amended twice in 1916 and again in 1917. In this country it has 
required a much longer time to enact the necessary legislation in behalf 
of our men in the military service. Maryland was one of the first 
states to realize the need of prompt action and it passed the necessary 
legislation at the special session of its legislature in 1917. It was 
almost a year after the declaration of war before the Congress of the 
United States took the matter in hand. By providing a very compre- 
hensive statute on the subject, it has made further state legislation with 
reference to the matter unnecessary. 

In the Soldiers' and Sailors' Civil Relief Act we have a striking 
instance of Congressional action based upon the constitutional power 
to declare war, to support armies, to maintain a navy, and "to make all 
laws which shall be necessary and proper for carrying into execution 
the foregoing powers." 
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The Act is a vast improvement upon the English model and is a 
fine piece of legislation, both as regards substance and legislative 
draftsmanship. 



CAN A SOLDIER UNDER AGE MAKE A VALID WILL? 

When a nation is in arms questions which have been thought only 
of academic interest may become of large practical moment. The age 
at which a soldier or sailor attains testamentary capacity is an instance 
in point, for the armies and navies of the warring nations contain 
many boys under 21. A recent English case involved the will of an 
infant officer of the British army who attempted to dispose of 
£1,000,000 over which he had a testamentary power of appointment. 
He was killed in action, while still an infant, and his will was admitted 
to probate as a soldier's will under section 11 of the Wills Act of 
1837. Section 7 of the Act declares that no will made by any person 
under 21 years of age shall be valid; sections 9 and 10 prescribe the 
formalities for executing wills; and section 11 reads: "Provided 
always and be it further enacted, That any soldier being in actual 
military service, or any mariner or seaman being at sea, may dispose 
of his personal estate as he might have done before the making of this 
Act." Questions arising as to the validity of the attempted exercise 
of the power of appointment, the case came before the Chancery Divi- 
sion. It was held that so long as the probate stood unrevoked the testa- 
mentary power of appointment was validly exercised ; but the learned 
judge expressed the opinion that the practice of admitting to probate 
wills of infant soldiers was not justified by the Wills Act and that if 
the question should come before the Court of Appeals it would be 
necessary under existing legislation to declare such wills invalid. Re 
Wernher (1918, Ch. D.) 117 L. T. Rep. (N. S.) 801. 

The age at which a person shall be deemed to have legal capacity 
to make a will depends upon the provisions of the statute governing 
the making of wills. American statutes closely follow those of Eng- 
land — either the Statute of Frauds of 1676 or the present Wills Act 
of 1837. The tendency of modern legislation has been to advance 
the age of testamentary capacity and many of the American states 1 
now place it at 21, as does section 7 of the Wills Act. Likewise 
many of the American statutes 2 have provisions favoring the wills of 
soldiers and sailors and corresponding to section 11 of the Wills Act. 
The English decisions therefore will be of value in helping to solve 
under American statutes the problem whether a soldier under age can 
make a valid will. 



1 See 1 Schouler, Wills (5th ed.) sees. 39-43 ; Rood, Wills, sec. 126 el scq. 
* See 1 Schouler, op. cit. sec. 365 et seq.; Rood, op. cit. sec. 238. 



